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Order of the United States Bankruptcy Court in and
for the District of Utah, Central Division, executed
the 10th day of January, 1983, by the Honorable Judge
John H. Allen, (found at R71)
"1"
Order of the United States Bankruptcy Court in and
for the District of Utah, Central Division, executed
by the Honorable Judge Clark on the 19th day of
January, 1984. (R72)
Order of the United States Bankruptcy Court for the
Eastern District of California, executed by the
Honorable Judge Eckhart Thompson on the 19th day of
April, 1984. (R73)
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"2"

"3"

Findings of Fact, Conclusions of Law in the District
Court of Iron County, State of Utah, executed by the
Honorable Judge J. Harlan Burns on the 17th day of
November, 1984. (R63)

"4"

Order of the District Court of Iron County, State of
Utah, executed by the Honorable Judge J. Harlan Burns
on the 17th day of November, 1984. (R65) . . . .
"5"
Plaintiff-Appellant's Motion for Stay of Proceedings
to Enforce a Judgment (R66)

"6"

Findings of Fact, Conclusions of Law re the Motion
for Stay of Proceedings to Enforce a Judgment, in
the District Court of Iron County, State of Utah,
executed by the Honorable Judge J. Harlan Burns on
the 16th day of March, 1985. (R76)
"7"
Order denying the Motion for Stay of Proceedings to
Enforce a Judgment, in the District Court of Iron
County, State of Utah, executed by the Honorable
Judge J. Harlan Burns on the 16th day of March, 1985.
(found at R76)
"8"
Plaintiff-Appellant's Notice of Appeal from the Order
for Motion Denying Stay of Proceedings to Enforce a
Judgment and Findings of Fact and Conclusions of Law.
(R81)
"9"
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IN THE SUPREME COURT OF THE STATE OF UTAH
UTAH HAY AND CATTLE COMPANY,
Plaintiff-Appellantf

Appeal No. 20612

vs.
ROBERT HOLT, et al.,
Defendants-Respondents.
BRIEF OF RESPONDENTS
STATEMENT OF THE CASE
Utah Hay and Cattle Co., a Utah corporation, initially
brought suit seeking to purchase Robert Holt's real property
near Newcastle, in Iron County, Utah. Concurrently, Utah Hay
was ordered by the United States Bankruptcy Court to remove
its personal property from Holt's real property. Thereafter,
Utah Hay filed for bankruptcy

in the Eastern District of

California. In that Court, the Honorable Eckard Thompson, on
Robert Holt's motion, ruled that Utah Hay's livestock, located
on Holt's real property, be deemed abandoned and lifted the
automatic

stay

regarding

Appellant's

personal

property,

holding that its status could be determined by any court of
competent jurisdiction. Utah Hay subsequently lost its action
seeking

Holt's

real

property.

No

appeal

was

perfected.

Subsequently, on motion, the Honorable J. Harlan Burns ordered
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

Utah Hay to remove its personal property from Holt's farm
within thirty days or held, similar to Judge Thompson, that it
would be deemed abandoned. Judge Burns further ordered that
his ruling be personally served on Utah Hay, which it was,
before formal filing, on December 5, 1984. Utah Hay did not
perfect an appeal from this order and continued to refuse to
remove its personal property from Mr. Holt's farm.
Thereafter, Utah Hay filed an untimely and somewhat
curious Rule 60A(7) and Rule 62A

[sic] motion for stay of

proceedings to enforce the December 5, 1984 judgment. Utah
Hay's grounds therefor are succinctly set forth in the record
at R66 et.seq. On March 25, 1985, Judge Burns entered findings
and conclusions based on the arguments raised by Utah Hay, and
denied the stay. (R76,77)
Utah Hay appealed this latter order including the
District Court's findings and conclusions in support thereof.
(R81) As relevant to the issues presented for review, pursuant
to Rule 24(a)(6) U.R.A.P., the following and more complete
statement of facts may prove helpful.
Utah Hay, on October 20, 19 83 became the purchaser
of a debtor's

[Bekins Bar V Ranch] personal property at a

bankruptcy sale. Much of this personalty was located on a farm
which Robert Holt had purchased from a Mr. Huth coming out of
the same bankruptcy proceeding. (See R70; R76, 56) One month
later, Utah Hay brought

suit

in the Utah District Court

against Robert Holt and his company, Escalante Farms, claiming
that Utah Hay had an oral option to purchase Holt's farm,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

W053/84-5144

2

earlier purchased out of the Bekins1 bankruptcy. (Rl, R2) On
January 10, 1984, Judge Allen stated that the automatic stay
was no longer in effect with regard to Utah Hay's personalty.
He

also gave Holt

immediate possession

of the farm, but

allowed Utah Hay on prior notice to remove its personalty
therefrom. (R71, «['s 1,2,5) By January 19, 1984 Judge Clark
issued

a

subsequent

order

that

the

debtor's property

be

removed from the farm no later than February 10, 1984! (R72)
Still refusing to remove its personalty, purchased through the
earlier Bekins Bar V Ranch bankruptcy, Utah Hay then filed its
own bankruptcy in the Eastern District of California only four
days later on January 23, 1984. (R22) The principal of both
bankrupt corporations, that is Bekins Bar V Ranch and Utah
Hay, was coincidentally one James Fain. Holt's counsel was
then introduced to practice in that District on April 9, 1984,
by California attorney David F. Goldberg. On Holt's motion,
the Honorable Eckhart Thompson issued an order dated April 19,
1984, lifting the stay with regard to Utah Hay's personalty
located on Holt' farm in Utah and immediately held that all of
Utah Hay's livestock still on the farm was abandoned to Holt.
(R73)
On April

27, 1984, Holt renoticed

a motion for

summary judgment in the Utah District Court on the question of
Utah Hay's alleged oral option to purchase the farm. (R3, R41)
On May 11, 1984, Utah Hay's counsel was allowed to withdraw.
(R49) Concurrently, Holt pursuant to §78-51-36 of the Utah
Code, filed and mailed a notice to Utah Hay requiring them to
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

W053/84-5144

3

appoint counsel or appear in person. (Follows R46) Eighteen
days later, on May 29, 1984, Holt's motion was granted. (R50)
There was no appeal perfected from this order.
Approximately

forty

days

later,

after

Utah

Hay

continued to harass Mr. Holt, and, indeed, after Utah Hay's
agents had physically struck and hospitalized Mr. Holt, Holt
moved for an order compelling that Utah Hay once again remove
its personal property from his farm in accord with the two
prior bankruptcy orders from Judge Allen and Judge Clark or
that the same be deemed abandoned. (R51, R52, 5's 6-9) This
motion was noticed on July 10, 1984, and again on August 16,
1984. (R53, R57)
On

September

5,

1984, Judge

Burns

heard

Holtfs

motion and received evidence of personal notice of the motion
to Utah Hay. (R58, 59)
On November 17, 1984, Judge Burns granted Holt's
motion on the personalty finding that personal danger to Holt,
among other things, required Utah Hay to remove its property
from Holtfs farm within thirty days or that the same be deemed
abandoned. (R63; order following R65) In his order, however,
Judge Burns ruled that copies had to be personally served on
Utah Hay. (Order and Returns of Service, following R65) This
was accomplished on December 5, 1984. Id.
Between December 7, 1984, and January 21, 1985, no
appeal or other motion staying the finality of the order
executed November 17th, 1984 and filed on the 7th day of
December was perfected or filed by Utah Hay; this order is not
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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now subject to appellate
U.R.A.P.
three

review pursuant to Rule 4 of the

(See R81) And, despite having

different

judges

for

almost

been

one year

instructed
to

remove

by
its

personalty from the Holt farm, Utah Hay did nothing. (R71, f f s
1,2,5; R72; Order following R65)
On January 21, 1985, Utah Hay, through new counsel,
filed a motion for stay of proceedings to enforce the order
filed December 7, 1984 which had been signed by Judge Burns on
November

17th, 1984.

(R66) Said motion was allegedly

under Rules 60A(7) and 62A
Procedure. Id.

filed

[sic] of the Utah Rules of Civil

Though neither rule exists in Utah law, Utah

Hay's motion was in all probability filed with Rules 60(b)(7)
and 6 2(a) U.R.C.P. in mind.
Utah Hay's arguments presented to the District Court
were primarily twofold; verbatim, they were as follows:
1. That said property is subject to two
pending bankruptcies.
(a) The bankruptcy of Bekins Bar V
Ranch, which is now pending in the United States
District Court, District of Utah, Central Division,
Case No. 83-1277A.
(b) That Utah Hay and Cattle Co., a
Utah Corporation, is in the United States Bankruptcy
Court, Eastern District of California, Case No.
184-00136 under Chapter 11.
2. That the enforcement of this judgment at
this
time
would
violate
the
automatic
stay
provisions in both bankruptcy courts.
3. That in addition to the violation of the
automatic stay, it would be inequitable to enforce
this order in the time frame contemplated in the
order in that it is impossible for the Plaintiffs to
remove said property due to weather conditions which
have existed during the past thirty days .
(prayer for relief) (R6)

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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The District Court executed its Findings of Fact,
Conclusions

of Law

and

an Order

denying Utah Hay's post

judgment motion on March 16, 1985. (R76, 77) The same were
filed with the Clerk on March 25, 1985. Id. The District
Courtfs findings which ruled on the objections of Utah Hay as
placed before it appear in the appendix hereto. In essential
terms, the District Court did not find the personal property
subject to the stay of any bankruptcy court, nor did the
District Court find the time frame contemplated by the order
for Utah Hay's removal of the property to be inequitable.
Indeed, Judge Burns had been but the third judge in over a
year to require its removal.

(R71, Si's 1,2,5; R72, Order

following R65, R76, R77)
As no appeal was taken from the December 7, 198 4
order, Utah Hay filed its Notice of Appeal from the Order
denying the post judgment motion signed by Judge Burns on
March 16, 1985 and filed on March 25th. (RSI; R77)
On appeal, however, Utah Hay has opted to petition
the Supreme Court for an apparent sua sponte review of the
December 7th, 1984 order. Not only do all three points raised
on appeal relate to an order not appealed from, but not one
point raised on appeal was ever brought before the District
Court.
SUMMARY OF ARGUMENTS
1.

Each and every point raised by the Utah Hay

relates to an Order of the District Court executed on November
17th, 1984, and filed with the District Court on December 7th,
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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1984. (Order following R65) There has been no appeal perfected
to

the

Supreme

Court

from

this Order

or

its

supportive

Findings and Conclusions. Despite this, however, Utah Hay is
continually

attempting

to invoke the jurisdiction of this

Court to review matters which, by the Supreme Court's own
rules, are not properly before it.
2.

Each

and

every

argument brought before the

Supreme Court at this time, is being raised for the first time
on

appeal. As

such,

each

and

every

argument

cannot

be

considered now for the first time by the Supreme Court. Simply
stated, the District Court should have had an opportunity to
rule on the

issues now raised before

the Supreme Court,

otherwise, they must be deemed waived. This principal both of
judicial economy and of appellate practice is not altered by
the

fact

that

the

newly

raised

claims

on

appeal

on

the

are

constitutional in nature.
3.

The

District

Court's

ruling

motion

presented to it by the Appellant took into consideration every
argument raised by the Appellant below. The District Court
clearly had jurisdiction to rule on the arguments as there
raised by Utah Hay. In so ruling, the District Court did not
abuse its discretion in denying Utah Hay's motion based upon
the arguments then brought forth by Utah Hay.

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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ARGUMENT
POINT I
UTAH HAY'S ARGUMENTS ON APPEAL SEEK SUPREME COURT
REVIEW OF AN ORDER FROM WHICH NO APPEAL WAS PERFECTED.
Utah
instant

Hay

case with

brief, the

has
three

following

filed

an

separate

conclusions

Appellant's

Brief

points. Quoting
are gleaned

in

the

from

its

directly

from

Utah Hay's three arguments:
(I) Without following the Rules,
Holt's motion is spurious and the District Court's
actions based solely on Holt's motion are also spurious.
Holt's motion failed to place his claim properly before
the Court, and
left the District Court with no
jurisdiction over the personal property. (Appellant's
Brief [thereinafter AB] at 11)
(II) The Court's order requiring
removal or deeming the property abandoned violated due
process and is unconstitutional. (AB at 13)
(III) The District Court's order
deeming the personal property abandoned was in error
because no intent to abandon is present. The order was an
abuse of judicial power and contrary to well-established
principles concerning the just exercise of judicial
authority. (AB at 15)
In each argument before this Court, Utah Hay seeks
appellate review of the Order filed December 7th, 1984 as a
result

of a motion by

the Respondent, Robert Holt. Holt's

motion was filed on July 10th of 1984, and was twice noticed
for hearing on July
1984.

(R51,53,57)

10th, 1984, and again on August

Utimately

heard

on

September

16th,

5th, 1984,

Judge Burns' ruling on Holt's motion was drafted on November
17th, 1984, and ordered personally served upon Utah Hay. (See
R63; order and returns of service, following R65) There has
been n£ notice of appeal ever filed from Holt's motion, from
the Court's findings, from the Court's conclusions, or from
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR,
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this order; indeed, the time for filing a notice of appeal
from that order, final in every particular, had well since
passed when Utah Hay filed its notice of appeal on the 18th
day of April, 1985. (R81)
The appeal perfected before this Court is from a
different order altogether. The language of Utah Hay's notice
of appeal is telling. That notice states as follows:
NOTICE IS HEREBY GIVEN that Utah Hay and Cattle,
Plaintiff above-named, hereby appeals to the Supreme
Court of the State of Utah from the Order for Motion
Denying Stay of Proceedings to Enforce a Judgement
and Findings of Fact and Conclusions of Law entered
in this action on March 16th, 1985.
This is the only notice of appeal filed

in the

instant case. This order came as a result of Utah Hay's own
motion filed with the District Court on January 21st, 1985.
(R66)

That

motion

clearly

submitted

Utah

Hay

to

the

jurisdiction of the District Court to rule on Utah Hay's
arguments as Utah Hay then chose to frame them. Now, however,
Utah Hay continually seeks judicial review of Holt's motion
filed months before and an order of the District Court entered
in accordance therewith, similarly, months the order actually
appealed from. As such, the arguments on appeal are basically
violative of both Rules 3 & 4 of the U.R.A.P.
Utah Hay was personally served with the November
16th order of Judge Burns. This service was accomplished on
December

5th, 1984. Thereafter, the actual order was not

ordered filed until December 7th. The right of Utah Hay to
appeal this matter would have expired 30 days after the date

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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of the entry of the order, pursuant to Rule 4(a) of the
U.R.A.P. It

is clear

that

a timely

notice

of

jurisdictional. See Nelson v. Stoker, 669 P.2d

appeal is
390

(Utah

1983) . Simply stated, without a proper notice of appeal being
given, the Supreme Court is without jurisdiction to review the
order filed December 7th, 1984 regardless of the potential
validity of Utah Hay's arguments. Yost v. State, 640 P.2d 1044
(Utah 1981).
POINT II
MATTERS NOT RAISED IN UTAH HAY'S PLEADINGS, NOR PRESENTED
BEFORE THE DISTRICT COURT, ARE NOT REVIEWABLE ON APPEAL
EVEN WHERE THEY ARE CONSTITUTIONAL IN NATURE.
It is a basic principle of Utah law that matters
neither raised in the pleadings, nor presented to the District
Court for decision, are not reviewable on appeal. Trayner v.
Cushing, 688 P.2d 856 (Utah 1984). It is thus axiomatic that
the Supreme Court's disposition of a case does not consider
issues raised for the first time on appeal. As stated by Chief
Justice Hall:
Orderly procedure, whose proper purpose is the final
settlement of controversies, requires that a party
must present his entire case and his theory or
theories of recovery to the trial court; and having
done so, he cannot thereafter change to some
different theory and thus attempt to keep in motion
a merry-go-round of litigation. Bundy v. Century
Equipment Co., 692 P.2d 754 at 758 (Utah 1984).
In the instant case, the order appealed from was
fomented by Utah Hay's motion and arguments set before the
District Court in the record at R66. The arguments then raised
by Utah Hay are set forth once again in the record and in the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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statement of the case supra at 5. Not one of these arguments
as presented to the District Court has been pursued on appeal.
Instead, Utah

Hay

has

chosen

to

collaterally

attack

the

District Court's order filed December 7th, 1984. Furthermore,
in its arguments, Utah Hay raises matters never brought before
the District Court.
As previously stated, Utah Hay's arguments before
this Court are constitutional in nature. Thus, it might be
argued that even though these issues were not presented to the
District Court, they should, nonetheless, by their gravity, be
considered on appeal. But, the rule of law enunciated in both
the

Trayner

consideration

and
of

Bundy

decisions

constitutional

also

issues.

bars
For

appellate

example,

in

Chumney v. Stock, 14 Utah 2d 202, 381 P.2d 84 (1963), the
Appellant contended that a particular sales agreement was void
because it contravened, inter alia, Article XII, Section 20 of
the Utah Constitution. The Utah Supreme Court, in a unanimous
opinion, drafted by Justice McDonough, held that the issue
could not be considered on appeal because the argument had not
been raised in the lower court. 14 Utah 2d 202 at 203. See
also, Robinson v. Peterson, 555 P.2d 1348 (Wash. 1976).
The refusal to consider newly raised constitutional
issues is breached in only one limited circumstance, and that
is where the personal liberty of the appellant is jeopardized.
Thus, in In re Woodward, 14 Utah 2d 336, 384 P.2d 110 (1963),
the

Utah

Supreme

Court

indicated

that

it

would

review

constitutional issues on appeal even though raised for the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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first time if the personal
concerned.

14

Utah

2d

liberty of the appellant were

337-38

at

n.2

citing

3 Am.Jur.,

"Constitutional Law" §293. More recently, Chief Justice Hall
speaking once again for a unanimous Supreme Court stated both
the broad limitations of appellate review and this limited
exception as follows:
Issues not raised at trial cannot be raised on
appeal. This general rule applies equally to
constitutional issues, with the limited exception of
where a person's liberty is at stake. Inasmuch as
the constitutionality of the Act [Utah Interlocal
Co-operation Act] was never raised at trial,
plaintiffs are therefore precluded from raising it
on appeal. Pratt v. City Counsel, 639 P.2d 172 at
172-73 (Utah 1981) .
In the instant case, there is not one allegation in
all

three

personal

points
liberty

raised
of

the

on

appeal by Utah Hay

corporation, or

any

that the

one

of

its

principals, is at stake. The constitutional issues raised on
appeal

were

not

raised

before

the

District

Court.

(R66)

Indeed, Utah Hay's arguments that the acts of the District
Court, and its ruling, violate several provisions of the Utah
and the United States constitutions, request little more than
a

trial de novo of the District Court's

rulings. It is

respectfully submitted that insofar as neither the personal
liberty of Utah Hay, nor its principals, is at stake, that
this

Court

should

decline

to

address

these

newly

raised

issues. Indeed, to consider these issues now for the first
time would both violate long-standing precedent of judicial
review, and place the Utah Supreme Court in the position of
the belated advocate, when, in point of fact, Utah Hay's
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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counsel failed to raise the issues before the District Court,
either through mistake or inadvertence.
POINT III
APPLICABLE STANDARDS OF REVIEW COMPEL THE AFFIRMANCE
OF THE DISTRICT COURT'S DECISION.
The motion which fomented the order appealed from in
the instant case was filed by Utah Hay on January 21st, 1985.
(R66) As previously stated, the motion cites two non-existent
rules of civil procedure but could be construed to be filed
under Rules 60 and 62 U.R.C.P.
The arguments set forth in that motion have been
detailed in particular in the Statement of The Case, supra at
5. The District Court addressed the issues raised by Utah Hay
in a series of findings of fact and conclusions of law found
at R76 and attached in the Appendix. The arguments of Utah Hay
before the District Court were primarily two-fold; first, that
the order filed December 7, 1984 violated the automatic stay
provisions of the Federal Bankruptcy Act; and, second, that
enforcement of the order was inequitable "in the time frame
contemplated in the order in that it is impossible for the
Plaintiffs to remove said property due to weather conditions
which have existed during the past thirty days . . .".
No other grounds regarding the inequity of the order
were raised. Judge Burns1 decision succinctly ruled that both
the stay orders from the United States Bankruptcy Court of the
District of Utah Central Division, and for the United States
Bankruptcy Court for the Eastern District of California, had
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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been previously lifted. Regarding Utah Hayfs complaint that
the weather conditions otherwise impeded the removal of the
property, the District Court Judge also noted that two prior
bankruptcy

court

judges had

already

ordered

the

property

removed for almost one year, and that their orders, as well as
the District Court's December 1984 Order had all been ignored.
In its ruling, the District Court considered every
issue put before it by Utah Hay. Its decision is well-founded
on the facts, as supported by the record on appeal. The
District Court's ruling met Utah Hay's objections head on;
first, that no stay was in effect and, second, that Utah Hay
had already had more than a year to remove its personalty from
Holt's farm, and, despite four full seasons, had done nothing.
The decision of the District Court should only be reversed
upon a showing that the District Court abused its discretion.
See E.G. Laub v. Southcentral Utah Telephone Assn., 657 P.2d
1304 (Utah 1982). Indeed, if the motion is perceived simply as
one to stay the enforcement of a judgment under Rule 62, the
motion

itself would

security

to

Robert

have
Holt.

required
See

the providing

Rule

62(b),

of

U.R.C.P.

some
The

arguments before the District Court, however, did not seek a
determination of the proper amount for security, but, rather,
argued that Utah Hay, though being ordered for almost a year
to remove the property, was somehow unable to do so because of
recent inclement weather! What became evident to the District
Court, however, by reason of the affidavit of Robert Holt, was
that Utah Hay, and its agents had, since the filing of the
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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lawsuit, sporadically entered onto Holt's farm without notice,
and had, indeed, in one or more instances, struck Robert Holt
physically

and

otherwise

abused

him

incident

to

its

serendipitous retrieval of its property.
The U.S. Bankruptcy Court had given them a time
limit within which to remove the same; that time limit had
been disobeyed. The District Court of Utah had given them a
time frame within which to remove the same; that time limit
had been disobeyed. Judge Thompson of the Bankruptcy Court of
the Eastern District of California had previously ruled that
the livestock of Utah Hay be declared abandoned to Mr. Holt.
Similarly here, after more than a year in court, and two
different

bankruptcy

court

rulings, Utah

Hay was

finally

ordered to either remove its property once and for all, or to
have the personal property, similar to the livestock, deemed
abandoned.
The arguments presented to the District Court by
Utah Hay to stay that order were insufficient to grant Utah
Hay's motion. It is respectfully submitted that unless the
District Court abused its discretion in ruling on the specific
matters set before it by Utah Hay's motion, that the order of
the District Court must be affirmed. See Robinson v. Myers,
599 P.2d 513 (Utah 1979). Indeed, parties seeking relief from
a judgment before the District Court, ordinarily must make a
showing of a meritorious allegation that sets forth specific
and

sufficiently

detailed

facts to allow relief

from the

judgment or order. See State v. Musselman, 667 P.2d 1053 (Utah
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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1983).

In

the

instant

case, Utah

Hay

failed

before

the

District Court to make such a showing. (R66) That failure is
evident from the face of the record and must be affirmed on
appeal.
CONCLUSION
Utah Hay seeks appellate review of an order filed
December 7th, 1984 from which no appeal was ever perfected.
Utah Hay's appeal seeks judicial consideration of
issues never before raised. Even though these issues may be
framed as constitutional in nature, long standing principles
of judicial review preclude their belated consideration by the
Supreme Court. This

is not

the proper

tribunal

for what

amounts to little more than a collateral attack.
Focusing on the actual order appeal from, and the
grounds earlier proposed by Utah Hay to vacate the same, it is
clear that the District Court did not abuse its discretion in
failing to grant Utah Hay's motion.
It is the District Court's order failing to grant
Utah Hay's motion from which an appeal was perfected. But
regarding this Ordr, Utah Hay makes no argument of error in
the District Court's rulings based on any issue earlier raised
before the District Court by Utah Hay!
As not one of Utah Hay's arguments was raised below,
the District Court's ruling, based on the limited arguments
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earlier asserted to reverse it, was not an abuse of discretion
and should be affirmed.
RESPECTFULLY SUBMITTED this

day of February,

1986.
MICHAEL D. HUGHES
of Thompson, Hughes & Reber

Atft6fney for
Defendants-Respondents
Robert Holt, Escalante Farms

MAILING CERTIFICATE
I

do hereby

certify

that

on

the

/

day of

February, 1986, I did mail four (4) true and correct copies of
the above BRIEF OF RESPONDENT to Wallage T. Boyack, attorney
for Appellant, 420 East South Temple, #350, Salt Lake City,
Utah 84111, postage prepaid.

'^^ftLA^XamjAw
SECRETARY (J'

J
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Peter v;. Billings, Jr.
FABIAN & CLENDENIN,
A Professional Corporation
i/(—7
800 Continental Bank Building
Salt Lake City, Utah 84101
•***-.
Telephone: (801) 531-8900
IN THE UNTIED STATES BANKRUPTCY COURT

IN AND FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

In re:
BEKINS BAR--V RANCH CORP.,
Debtor.

••

)

ORDER

)

Bankruptcy No. 80 01019/

This matter came on for hearing before the Court on
; Wednesday, December 28-, 1983 upon the Motion for Lift of Stay
dated December 23, 1983 (the "Motion") submitted by Stanley
Huth and Escalante Farms Company.

Appearing at the hearing

were David E. Leta on behalf of the debtor, William T. Thurman
on behalf of Stanley Huth, Peter W. Billings, Jr. on behalf of
Escalante Farms, Brent V. Manning on behalf of Utah Hay and
Cattle Company and Jeffrey Fillmore on behalf of Rampart
Investors.

The Court having considered the arguments of"

counsel, the pleadings and good cause appearing therefor, it is
OKDliKliD that,
1. With respect to the real and personal property
(the "property") sold by the estate pursuant to order dated
October 20, 1983, the automatic stay is no longer in effect,

71
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but the Court has jurisdiction to carry out its prior orders
selling said property.
2. . The debtor is to deliver the property forthwith to
Escalante Farms Company and that Escalante Farms is to have the
immediate right to possession of the property except that
debtor's employee and family presently occupying the house
located on the property shall have until January 7, 1984 to
vacate said house.
3.

The Examiner's powers under 11 U.S.C. § 1106(b) •

are expanded to include arranging for the protection and
insurance of the assets ("other assets") located on the
property but not sold to Stanley Huth pursuant to the Order of
October 20, 1983.
4.

Escalante^Farms. is not to interfere with the

efforts of the debtor or the Examiner to protect/ sell and
remove the other assets.
5.

Debtor, the Examiner and Utah Hay and Cattle Co.

may enter the property, after giving reasonable notice to
Escalante Farms;except that notice shall not be required in an
emergency, for the purpose of protecting, selling and removing
the other assets from the property.
6.

Debtor is directed to expeditiously liquidate

And/or rcmovo the other aoucto from the proporty in a
commercially reasonable manner.

If the other assets are not

removed from the property in accordance with this Order

-2-
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Escalante Farms may make a claim in this Court for reasonable
storage expenses relating to the other assets.
m

7.

Notice of said motion was adequate and appropriate

under the particular circumstances, but that a further hearing
is set for 9:00 a.m., Friday, December 30, 1983, at which time
further evidence or argument may be offered.
DATED this /0

day.of Seoember', 1983.

<^7^/^L
John H. Allen
^United States Bankruptcy Judge
APPROVED AS

DfevM E. ^Leta
Attorney for Debtor
-r->.
Brent V.' Manning
Attorney for Utah Hay and
Cattle Co.

tL l
IU
, . c\**
* *'Court*
~ ~X Uo<der
Boo*.
Brx -oiocs^
'•«•*•
V . rc,"
^
^pj.
e
;\
Knotneces»ir

ftrao0

0^ry^Or<ero

I hurt py

certify that the annexed and foregoing'
is a t ue and coriipietD copy of a document on
filo i the Unilcci Suiis Bankruptcy Court
•or ihi D'otnrA c>( •Ju.'.-:.
Attest: / '

' \

1 \l lA-^tn i A /
'^'h^WhMixji.
U_--.
i
i

v

. Deputy Clerk

)

r.
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REAL ESTATE
TOWNSHIP 36 SOUTH, RANGE 16 WEST, SALT LAKE BASE AND MERIDIAN:
SECTION 1:
The South Half of the Southeast
Southwest Quarter.
SECTION 3:

Quarter; and the Southeast

Quarter of the

•.,.,,.

Lots 13 to 24, inclusive; the Southeast Quarter and the North Half of the
Southwest Quarter.
SECTION 10:
The Northeast Quarter.

.

SECTION 11:
All.

•

SECTION 12:
All.
TOWNSHIP 36 SOUTH, RANGE 15 WEST, SALT LAKE BASE AND MERIDIAN:
SECTION 7:
Lots 9, 10, 11, and 12:
Beginning at the Northwest corner of Lot 8 and running thence East 305 feet;
South 65°44! East 2561.0 feet; South 268.0 feet; West 2640.0 feet; North
1320.0 feet to the point of beginning.
Beginning at the Southwest corner of Lot 4, and running thence North 360 feet;
South 65°44' East 875 feet; West 799.0 feet to the point of beginning.
EXCEPTING THEREFROM that portion lying within the bounds of the State Road
right-of-way.
SECTIONS 9 and 16:
Commencing at the Northwest 'corner of the Southwest Quarter of the Southwest
Quarter of Section
9, said Township
and Range, and
running
thence
Southeasterly to a point 6.38 chains East and 2.63 chains South of the place
of beginning; South 23.50 chains; thence Southeasterly to a point 7.85 chains
North of a point 6.65 chains West of the Southeast corner of the Northwest
Quarter of the Northwest Quarter of Section 16, thence Southeasterly to a
point 8.34 chains North of the Southeast corner of the Southwest Quarter of
the Northwest Quarter of Section 16, thence South 2.9 chains; West 2.36
chains; North 6.08 chains; West 5.64 chains; thence Northeasterly 4.94 chains
to a point 7.12 chains West and 16.16 chains North of the Southeast corner of
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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the Southwest Quarter of the Northwest Quarter of Section 16, thence West
12.17 chains; North 4.44 chains; West 1 chain; North 40 chains to the point ofbeginning.
EXCEPTING THEREFROM that portion lying within the bounds of the State Road
right-of-way.
SECTION 18:
Lots 3 to 12, inclusive.
EXCEPTING THEREFROM that portion lying within the distribution system of the
New Castle.Irrigation Company.
TOWNSHIP 35 SOUTH, RANGE 16 WEST, SALT LAKE BASE AND MERIDIAN:
SECTION 23: ,-/.

•• ,

The West 60 arces of the Northeast Quarter; and the East Half of the East Half
of the Northwest Quarter.
TOWNSHIP 35 SOUTH, RANGE 15 WEST, SALT LAKE BASE AND MERIDIAN:
SECTION 7:
The Southwest Quarter.
SECTION 9:
The Southeast Quarter.
EXCEPTING THEREFROM an undivided 1/8 interest in all oil, together with the
right of ingress and egress for the purpose of exploring and/or removing the
same.
SECTION 10:
The South 140 acres of the Southwest Quarter.
EXCEPTING THEREFROM an undivided 1/8 interest in all oil, together with the
right of ingress and egress for the purpose of exploring and/or removing the
same.
SECTION 28:
Commencing at the Southwest corner of Section 28, said Township and Range and
running thence East 160 rods; thence North 160 rods; thence West 4 rods;
thence South 16 rods; thence West 156 rods; thence South 144 rods to the point
of beginning.
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WATER RIGHTS
Application No. 16852 (71-1370) Domestic use 4 families (2.92 acre feet),
Milling (2.79 acre feet) and stockwatering
of 2250 cattle, 9200 sheep, 250 swine and
9 horses (116.17 acre feet).
Application>To. 17517 (71-1379) Same as 71-1370, supplemental only.
Application No. 15981 (71-710)

Irrigation 80.00 acs. supplemental stock.

Application No. 15633 (71-765)

Irrigation 40.00 acs. supplemental stock.

Application No. 16395 (71-1211) Irrigation 160.00 acs. supplemental stock.
Application No. 16398 (71-1212) Irrigation 138.90 acs. supplemental stock.
Application No. 16854 (71-1372) Irrigation 205.80 acs. supplemental stock.
Application No. 16856 (71-1374) Irrigation 119.70 acs. supplemental stock.
Application No. 16857.(71-1375) Irrigation 186.20 acs. supplemental stock.
Application No. 16860 (71-13*78) Irrigation 221.30 acs. supplemental stock.
Application No. 12510-a (71-1802) Irrigation 138.20 acs. no stock.
Application No. 16852-a (71-1895)" Irrigation 240.00 acs. supplemental stock.
Application No. 16854 (71-1899) Irrigation 34.20 acs. supplemental stock.
75 Shares Newcastle Reservoir Irrigation Company stock.

BUILDINGS & IMPROVEMENTS
1 - 40 x 80 shop with an office - cement floor, with shop equipment
2 - two bedroom houses (old)
1

small storage shed

1 - 10 x 55 mobile home
1 - three bedroom home (New Castle, Utah)
1
.3

old shop building
storage grain silos - approximately 400 ton each

1

feed mill with several storage tanks

1

60 x 60 (approximately) shop building (old)
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1

hay store barn

1

Fairbanks Morris scales house and scales

IRRIGATION EQUIPMENT
17

wheel lines installed Spring 1983

1

Valley Center Pivor installed 1983

12

pumps with related mainline
*

*

*
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APPENDIX "2"

V i

Peter W. Billings, J r .
J*N \" J 20 D U ?8lDouglas L. Furth
FABIAN & CLENDENIN
• \Y
A Professional Corporation
g-r J •
•••"!"
::
800 Continental Bank Building
. ~f:.- ~.\ ~ \,~
Salt Lake City, Utah 84101
' %'"'"'x
Telephone: (801) 531-8900
IN THE UNITED STATES BANKRUPTCY COURT
IN AND FOR THE DISTRICT OF UTAH
'

CENTRAL DIVISION •

In re:
BEKINS BAR-V RANCH CORP.,

)

ORDER

)

V>
Bankruptcy No. 80 0101 w'\

)
)

Debtor.

•' :

)
)

Escalante Farm Company's Motion for Order Enforcing Order
Requiring Debtor to Vacate Premises , Order Requiring Debtor to
Remove or Abandon Personal Property and Order Finding Debtor in
Contempt of Court came on for hearing at 3:00 p.m. before the
Honorable Glenn E. Clark on January 19, 1984.

Peter W. Billings,

Jr. and Douglas L. Furth appeared for Escalante Farm Company.
David Leta appeared for the debtor.

Based upon arguments of

counsel and good cause appearing therefor, it is hereby
ORDERED that:
1.

The debtor and all employees of the debtor and all

family members of employees of the debtor immediately vacate the
farm more commonly Known as Bekins Bar-V Ranch;
2.

That if the employees of the debtor or family members

of employees of the debtor have not vacated the property within

LAW OFFICES
FABIAN & C L E N D E N I N
A PROFESSIONAL CORPORATION

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
EIGHTH FLOOR CONTINENTAL BANK BUILDING
Machine-generated OCR, may contain errors.

72

n
v r f * •i
three days after the service of^this Order and the Order of Judge
John H. Allen dated December 10, 1983 upon them, then the United
States Marshall for the District of Utah is directed to remove
each of them from the premises;
3.

That all personal property of the debtor shall be

removed from the premises no later than February 10, 1984;
4.

That the pc^t of serving those orders upon the

debtor and its employees* shall be charged to the deb ted!}; and
• 5.

New Castle Reservoir Irrigation Company void all

shares of stock which it has issued to the debtor and reissue
bAhcrrJfy 4v M* 4tW^tf4o<^ It*

HTM COMA**

Os*dv^

cl&U$Ocfoict j?*/f£?

those shares of stock to Stanley Huth,
If
v
DATED this 19th day of January, 1984.

APPROVED AS TO FO

Davild Le1

Attorney for Debtor
L %

^SVHtl^

annexed and foreg.

! L 3 }[ue. s n d . c ° m p i s t e copy'o a document
file in the United States
Bankruptcy Cp^
for the Dlstrini of U t ' h
Dated:
Attest: A?R
6 1934

-v/

lil^jt^_<fl
Deputy Gl«-':

LAW OFFICES
FABIAN & C L E N D E N I N
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N A U COMPOftATION
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may contain
errors.
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CERTIFICATE OF MAILING
I hereby certify that I mailed a copy of the attached order to
the following:
Douglas Furth, Esq,
(hand delivered)

David Leta, Esq.
HANSEN, JONES, MAYCOCK, LETA
12th Floor, Valley Tower Building
SLC, Utah 84101

Dated:

//if

Secretary to Judge Clafrk
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APPENDIX "3"
5c. George, Utah 84770
1
DAVID ?-. GOLDBERG
GOLDBERG,
FISHER & QUIRK
•
2
1600 "M" Street
3 ! Bakersfield, California 93301
(305) 327-2231
4

^' ^
II A II
EXHIBIT "4
•.. . ..
• ?•?
' ** "'

>1
^
-^ "A

"' • '• ' i:r )

Cfirfc, [Hud f t , t e , ^ j , ^ . ,

c

^p

"JtsreiTJstHctnfCii.i.

5 ! A t t o m e v for Petitioners
I Escalante Farms and Robert Holt
6
7
UNITED STATES BANKRUPTCY COURT

8
I

FOR THE'EASTERN* DISTRICT OF CALIFORNIA

9
10

In

-e

)
.

11 UTAH HAY 5, CATTLE CO. ,
A Utah corporation,
12
Debtor.

13

.

•

'

)

.

•

)
. . ' ) " .
)
)
)

..

CHAPTER 11
ORDER
•

)

14
15

'

N o . 134-30136

The Motion cf Escalante Farms Companv and Robert Holt for

16 irelief from the automatic stay came on for hearing by stipulation
17 before the above entitled Court on the 9th day of April, 19S4, wi'
18 the Honorable Eckhart T h o m s o n , United States Bankruptcy Judr.e
19 presiding, and the petitioner being- represented bv David F. Goldb
20 and Michael D. Hughes, vho was duly introduced for practice befor
21 the Court on this case, and Utah Hay u Cattle Company,' a Utah
22 (corporation, appearing bv and through its counsel, Robert S.Uilli*
23 and the Court having heard the statements o f the parties and the
24 offers and stipulations in reference to the Motion hereby enters
25 the following order:
26

1.

By stipulation of the parties in open court the automat

27 stay is lifted herewith in regard to the personal oroperty set fo
28 in the '.lotion.

However, this court rules that either oarty nay
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1 proceed with litigation relating to their resnective rights in ant
2

to said personal property and the location of it in anv court with

3

appropriate jurisdiction.

4

2.

With regard to a portion of said personal property, ie.

5 five irrigation pivots and related equipment, now located on real
6 property title to which stands in petitioners' name in the Esca7

lante Valley, in Iron County, Utah, upon the stipulation of both

8 parties and their counsel, Escalante Earns Co., and Robert Holt
9 : nay make use without charge or expense to them of said irrigation
10 Divots and related equipment thoru^hout the 1934 growing season.
11

3.

Further, upon the stipulation of the debtor and his

12 counsel, this court rules that any livestock that, is on the real
13 nrooerty is to be deemed abandoned as of the date of this hearing.
14
15

DATED:

this ' °F

dav of A^ril, 1934.

16

BY THE COURT:

17
JUDGE F.CKHART THOMPSON
U.S. BANKRUPTCY JUDGE

18
19
20 Approved as to Form and Content

^A^_yV~ / ,'\J)

21

ROBERT S. UILLIAXS
22 Attorney for Utah Hav 6c Cattle Co,
23
24
25
26
27

:

^te%^rKfcAttorney for Escalante Farms
and Robert Holt

. /. t

;..••

\fd'

*" «*• -fin of tU

SOOLLiT 4,

28

3z

ta?vr,;.

>&?'&',; fa,.
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THOMPSON, HUGHES & REBER
Michael D. Hughes
Attorney for Defendant
148 East Tabernacle
St. George, Utah 84770
Telephone: 801/673-4892
IN THE DISTRICT COURT OF IRON COUNTY,
STATE OF UTAH
SUNSTAR DEVELOPMENT COMPANY,
INC., a Nevada Corporation,
and UTAH HAY AND CATTLE
COMPANY, a Utah Corporation,
Plaintiffs,
vs,

FINDINGS OF FACT
AND CONCLUSIONS OF LAW
RE PLAINTIFFS1 MOTION
TO REMOVE PERSONAL
PROPERTY OR ALTERNATIVELY
THAT THE SAME BE
ABANDONED TO DEFENDANTS

ROBERT HOLT, et al.
Defendants.
The Plaintiffs1

Civil No. 10345
motion

for Defendants

to move

their personal property, or for declaration that the same be
abandoned to Defendants, came on for hearing on the 5th day
of September, 1984. The Defendants being represented by
their

attorney, Michael D. Hughes, and

the Plaintiffs,

though being notified, failing to appear either in person or
through appointed counsel, and the court having reviewed the
motion of the Defendants and the affadavit of Robert Holt
thereof and there being no contrary affadavit being filed in
opposition thereto and the court being fully apprised of the
premises, the court now enters its findings of fact and
conclusions of law as follows:
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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FINDINGS OF FACT
1. Defendants are the owners of property formerly
known as the Bekin's Bar V Ranch in Enterprise, Utah.
2. That the purchase by Defendants of said ranch
occurred through a double escrow that formed part of the
bankruptcy of said ranch previously

filed in bankruptcy

court in Utah as number 80-010109.
3. As part of the same bankruptcy proceeding, the
Plaintiff, Utah Hay and Cattle Company, acquired certain
described personal property including inter alia, four Honda
three-wheelers,
Rainplow

three

scrapers,

five-hundred

harrows,

gallon

balers,

fuel

loaders,

tanks,
wagons,

swathers, trackers, potato stackers, and tractors.
4. That the Plaintiffs, though requested by the
Defendants have refused to remove said personal property
from the premises which were the subject matter of this
action.
5. That this court has previously determined that
the land belongs to the Defendant and that the option,
written, oral or otherwise claimed by the Plaintiffs is of
no validity.
6. That the Plaintiffs have, by and through one of
the principals, James Fain, allowed various people to enter
onto the property to interfere with the present farming
operation of the Defendants and that such entries including
one of Bill Fain make it difficult to productively operate
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Machine-generated OCR, may contain
errors.
9

said property insofar as Mr. Bill Fain has already been
convicted of a criminal act in an altercation with one of
the Defendants. That one of the principals of Utah Hay and
Cattle have in the past struck Robert Holt physically about
the body and caused him great bodily harm.
7. That

the

removal

of the personal property

belonging to the Plaintiffs is in the best interest of the
Plaintiffs, so that the same may be preserved for whatever
purposes the Plaintiffs may have, and further enhances the
valid business interests of the Defendants in conducting a
farming operation on the property.
8. The court further finds that the Lis Pendens
initially filed in this case is no longer of any validity
insofar as Plaintiffs complaint against the Defendants has
been dismissed with prejudice pursuant to a motion for
summary judgment.
CONCLUSIONS OF LAW
1. That the Plaintiffs have no right to store
their

personal

property

on

the

property

owned

by

the

Defendants.
2. That the Lis Pendens previously filed in this
case by the Plaintiffs is null and void and of no legal
effect.
3. That

the

removal

of

the

property

by

the

Plaintiffs shall allow them to properly store the same and
preserve whatever

collateral

they have

for purposes of
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satisfying their creditors, and secondly shall enhance the
ability

of

operation,

the

Defendant

which

farming

to

conduct

operation

a

is

viable
presently

farming
being

impeded by the storage of Plaintiffs personal property on
Defendants real property.
4. That in the event said property is not removed
within thirty days, the same shall be deemed abandoned to
the Defendants.

c^Jtmai^1'?/ fiti
\ 'HARLAN
'District Court Judge
CERTIFICATE OF MAILING
I do hereby certify that on the3t7th day of November, 1984, I
mailed a true and correct copy of the above and foregoing
FINDINGS OF FACT AND CONCLUSIONS OF LAW to Scott A. Gubler,
attorney for Plaintiff, at 205 East Tabernacle, St. George,
Utah 84770, postage prepaid.
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THOMPSON, HUGHES & REBER
Michael D. Hughes
Attorney for Defendant
148 East Tabernacle
St. George, Utah 84770
Telephone: 801/673-4892
IN THE DISTRICT COURT OF IRON COUNTY,
STATE OF UTAH
SUNSTAR DEVELOPMENT COMPANY, )
INC., a Nevada Corporation,
and UTAH HAY AND CATTLE
)
ORDER TO
COMPANY-, a Utah Corporation,
REMOVE PERSONAL
Plaintiffs,
) PROPERTY OR ALTERNATIVELY
vs.
)
THAT THE SAME BE
ABANDONED TO DEFENDANTS
ROBERT HOLT, et al.
)
fendants.

)

Civil No. 10345

The Plaintiffs' motion

for Defendants to move

their personal property, or for declaration that the same be
abandoned to Defendants, came on for hearing on the 5th day
of September, 1984. The Defendants being represented by
their attorney, Michael D. Hughes, and

the Plaintiffs,

though being notified, failing to appear either in person or
through appointed counsel, and the court having reviewed the
motion of the Defendants and the affadavit of Robert Holt
thereof and there being no contrary affadavit being filed in
opposition thereto and the court being fully apprised of the
premises, the court having entered its findings of fact and
conclusions of law hereby orders as follows:
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COUNTY, UTAH
nCDllTY

1. That the personal property of the Plaintiffs be
removed at a time convenient to both the Plaintiffs and the
Defendants in this case. Such time to be arranged by the
Plaintiffs by direct contact with Robert Holt, and or his
attorney, within thirty days. That in the event that such
personal

property

is

not

removed,

that

the

same

be

thereafter be deemed vacated and abandoned to the interests
of the Defendants.
2. That the Lis Pendens filed herein^ is null and
void and has no effect at law or in equity.

WjA<^

A

c

^~^^%iHim/i / £ ff£q<

J. HARLAN BURNS
District Court Judge
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FFIDAVIT OF SERVICE
(For General Use)
STATE OF

Nevada

COUNTY OF

Carson C i t y

ss.

Deputy John Warne

, being first duly sworn, deposes
Order
and says: That affiant is, and was on the day when he served the within&QQQQ5X% a citizen of
the United States, over 21 years of age, and not a party to, nor interested in, the within action;
26th

that the affiant received the/SsoboQOS on the.

d a y Qf December

TQ 84

and personally served the same upon S u n s t a r Development C o . , I n c . , by s e r v i n g Res,

Agent Poberi: Grayson at his place of business 305 Carson S t . , at the time of 12:00 Noon
the within named defendant, on the
delivering to the said defendant

2nd

, personally, in.

Subscribed and sworn to before me
3rd

January

;

1Q85

;

by

Carson C i t y
Order t o Panove Persor

Stxt* nf Nevada

this

day n f

Haynf J a n u a r y

__ -ZAe/^Ls -

bL
1Q

85

--,.

Notary Public in and for said County and State
My Commission Expires: J a n u a r y 3 0 , 1985
SD313

PRINTERS. INC
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STATE OF NEVADA
CARSON CITY

i-

• <•

-»- ** ~~ ^V5 * - ^ i"« * J » ^*

;

v

o

r

TED
P.
THORNTON
i|
C l t y C U r k o f caraon City. Stata of Navada. and exofficio Clark of t h a D i a t r i c t Court of tha First Judicial District of tha Stata of Navada, in and for Caraon City.
. baforo whom tha annexed instrument
do haraby cartify t h a t . PATRICIA A. OKOREN
was acknowladgad and axacutad. by tha party or partiaa named in his or har certificate attached thereto, was
at tha data tharaof a notary public in and for aaid Caraon City, commiaaionad and qualifiad and authorizad by
law to adminiatar oatha and taka acknowiadgmanta of inatrumanta. and full faith and cradit ara dua to all of
hia or har official acta aa such. And I do further cartify that I am acquaintad with hia or har handwriting and
that I baliava tha signatureattachad tharato ia hia or har proper signature and ia genuine.
IN WITNESS WHEREOF. I hava haraunto sat my hand and
affixed tha seal of the District Court of tha First Judicial
Diatrict of tha Stata of Navada. in and for Caraon City.

Carson City Clark
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(

STATE OF UTAH

)
)

COUNTY OF SALT LAKE

ss.

)

CONSTABLE'S RETURN

IP. Lumby

» being first duly sworn on oath deposes and says:

I am a duly appointed Deputy Constable of the Murray Precinct County of Salt Lake
State of Utah, a citizen of the United States over the age of 21 years at the time of
service herein, and not a party to or interested in the within action.
» o n the 4

I received the within and hereto annexed, ORDER

December

>

19

84
plaintiff

the within named

a n d s e r v e d t h e s a m e u on

plaintiff
personally known to me to be the >d*&tttJ®fiX)fe mentioned in said
, by delivering to and leaving a true copy of said ORDER

ORDER

plaintiff
de&aBiXfcKwith,janies F a i n , P r e s i d e n t

the

14 years, X$g$ft£xat the usual place of

this

P > Utah Hay and Cattle Company

&£$p<<^x$M)MM&'

fcx^M^$^^)4^&R$9<!#

f° r

>

day of

day of

5

December

>

business

. 19 84

. at

a

suitable person over the age of
plaintiff
o f said
&&feX&MXfe, personally

350 South Main #369

County of Salt Lake, State of Utah.
I further certify that at the time of such service of the ORDER
I endorsed the date and place of service and added my name and official title thereto.
Dated this 5

day of

December

> 1%4

JOHN A. SINDT
Constable M

Deputy
Subscribed and sworn to before me this c
My Commission Expires: ^ D r i *i -|

day of

,19

December

-| 933

Fee's
NotaivTublic
Service:

Mileage: $
:

SUteiflfeh

, /<5

$

TOTAL: $ *4-SC!>
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APPENU1A

o

SCOTT A. GUBLER
Attorney for Plaintiffs
Utah Hay and Cattle Co
205 East Tabernacle
P. 0. Box 749
St. George, Utah 84770
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IN THE DISTRICT COURT OF IRON COUNTY,
STATE OF UTAH
SUNSTAR DEVELOPMENT COMPANY,
INC., a Nevada CorDoration,
and UTAH HAY AND CATTLE COMPANY,
a Utah Corporation,

MOTION FOR STAY OF
PROCEEDINGS TO ENFORCE
A JUDGMENT

Plaintiffs,

vs

Civil No. 10345

ROBERT HOLT, et.al
Defendant.

COMES NOW THE Plaintiff, Utah Hay and Cattle Company,
by and through its attorney, Scott A. Gubler, and moves the court
pursuant to Rule 60A (7) and Rule 62A of the Utah Rules of Civil
Procedure for Stay of Proceedings to Enforce a Judgment and
Amendment of Judgment or Order signed by the Court on
November 17, 1984 which ordered that personal proDerty of Utah
Hay and Cattle Comnany be removed at a time convenient to both
parties, the Plaintiffs and Defendants in this case, such time to
be arranged by Plaintiffs by direct contact with Robert Holt
and/or his attorney within thirty days.

The order further

provided that in the event such personal property is not removed,
the same thereafter be deemed vacated and abandoned to the
interest of the Defendants.

6£
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PIai nti ffs a s s e r t :
1.

That said property is subject to two pending

bankruptci es.
(a)

The bankruptcy of Bekins Bar V Ranch, which is

now pending in the United States District Court, District of
Utah, Central Division, .Case No. 83-1277A.
(b)

That Utah Hay and Cattle Co., a Utah

Corporation, is in the United States Bankruptcy Court, Eastern
District of California, Case No. 184-00136 under Chapter 1 1 .
2.

That the enforcement of this judgment at this time

would violate the automatic stay provisions in both bankruptcy
courts.
3.

That in addition to the violation of the automatic

stay, it would be inequitable to enforce this order in the time
frame contemplated in the order in that it is impossible for the
Plaintiffs to remove said property due to the weather conditions
which have existed during the past thirty days, and
Plaintiff respectfully requests that a Stay be entered
and continued to allow adequate and sufficient time to approach
both Bankruptcy Courts and get the proper approval and also to
deal with appropriate w e a t h e r situations in that said property
might be removed and that the order be amended accordingly.
DATED this

H

day of Sa^^^S

4uM (A

,A,U—

Sc(
: o t t A. fGubler
•'Attorney
or P l a i n t i f f

SG4
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, 1985.

MAILING

CERTIFICATE

I do hereby certify that on the /S
fJrficWtt*

7

day of

> 1984, I mailed a t r u e and c o r r e c t copy of

/7

above anil foregoing MOTION to Michael D. Hughes, Attorney f
Defendant, 149 East Tabernacle, St. George, Utah 84770.
///atcj
j^&ww
Secretary

&p'//*2*t&—-^
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THOMPSON, HUGHES & REBER
Michael D. Hughes
Attorney for Defendant
148 East Tabernacle
St. George, Utah 84770
Telephone: 801/673-4892

IN THE DISTRICT COURT OF IRON COUNTY, STATE OF UTAH
SUNSTAR DEVELOPMENT COMPANY, )
INC., a Nevada Corporation,
and UTAH HAY AND CATTLE
)
COMPANY, a Utah Corporation,

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

)

Plaintiffs,
vs.

)

ROBERT HOLT, et al.

)

Defendants.

)

Civil No.'10345

The Plaintiffs' Motion for Stay of Proceedings to
Enforce a Judgment filed pursuant to Rules 60 and 62 of the
Utah Rules of Civil Procedure came before the Court on the
13th day of March, 1985. And the Court, having viewed the
files and reviewed the Defendant's objection to Plaintiffs'
objection and being fully apprised of the premises, hereby
enters the following Findings of Fact and Order:
FINDINGS OF FACT
1.

The Plaintiffs' motion

seeks

a •'Stay of

Execution" on an Order executed November 17th, 1984 by this
Court.
2.

Said Order executed November 17th, 1984 was to

be served on the Plaintiffs and required Plaintiffs to
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
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I

remove

certain

personal

property

from

the

Defendant's

property within thirty (30) days, or alternatively, to be
held

to

have

abandoned

his

interest

in. such

personal

property.
3. As required by this Court, this Order executed
November

17th, 1984 was

served

on the moving

party on

December 5th, 1984. There was neither a motion for a new
trial or for an amendment of this Order filed within ten
(10) days of service pursuant to Rule 59 of the Utah Rules
of Civil Procedure.
4.

The Order itself is self-effecting, to-wit,

the Order requires no further enforcement in order to be
effective

and

to vest

title

to

the personal

property,

referenced therein, to the Defendant.
5.

The Plaintiffs' main objections to the Order

are two-fold. First, that this Court is stayed by bankruptcy
proceedings from entering such and order and, secondly, that
the entry of such an order was otherwise inequitable under
the premises.
6.

Upon an examination of the file, the Court

finds that the personal property abandoned to the Defendants
was ordered sold by the Honorable Glen E. Clark in the first
bankruptcy of Bekins Bar V. Ranch Corporation on the 20th of
October, 1983.
7.

In reference to the automatic stay in the

Bekins Bar V. Ranch bankruptcy filed in the Central Division
of the District of Utah, this Court finds, on the basis of
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.
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1

the documentary evidence, that the Honorable John H. Allen
executed

an

specifically

order

on

stating

the
that

10th
the

day

of

January,

automatic

stay

of

1983
the

bankruptcy court was no longer in effect,
8.

This Court further finds that the personal

property was ordered removed from Defendants1 real property
no later than February 10th, 1984 by the Honorable Glen E.Clark.
9.

Subsequent

thereto,

on

the

basis

of

documentary evidence, the Honorable Judge Eckart Thompson,
sitting as the bankruptcy judge for the Eastern District of
California, lifted the automatic stay with respect to the
personal property on the 19th day of April, 1984 and indeed,
ordered that any livestock left by the Plaintiffs on that
date be deemed abandoned automatically to the Defendants.
10.

As there was no stay order in existence in

reference to the personal property, this Court finds its
order executed on November 17th, 1984 and served on the
Plaintiffs on December

5th, 1984 requiring the personal

property to be removed in thirty (30) days or to be deemed
vacated and abandoned, to be within its jurisdiction and not
stayed by the bankruptcy proceedings.
11.

The files before the Court indicate that the

order was served upon Plaintiffs on December 5th, 1984, and
as of this date, Defendant's motion to stay the effect of
the order dated November 17th, was not filed for a month
thereafter with this Court.
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
3
Machine-generated OCR, may contain errors.

™r\A A /QA_c;i AA

CONCLUSIONS OF LAW
BASED UPON the foregoing Findings of Fact and the
evidence shown in the file, the Court concludes as follows:
1.

There

was

no

automatic

stay

in

effect

precluding this Court from issuing its order in reference to
the personal property which was the subject matter herein,
2.

That the Plaintiffs1 motion that the issue of

the personal property's abandonment be reopened at this time
should be denied.
DATED this /&> day of March, 1985.

ff. HARLAN BURNS
District Judge

CERTIFICATE OF MAILING

I hereby certify that on the 14th day of March/ 1985 I did
mail a true and correct copy of the above and foregoing
FINDINGS OF FACT AND CONCLUSIONS OF LAW to Scott A. Gubler,
attorney for Plaintiff, at 205 East Tabernacle, St. George,
Utah 84770, postage prepaid.

(>^s)/1stQ\&nmpk>*
SECRETARY
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APPENDIX "8"

THOMPSON, HUGHES & REBER
Michael D. Hughes
Attorney for Defendant
148 East Tabernacle
St. George, Utah 84770
Telephone: 801/673-4892
IN THE DISTRICT COURT OF IRON COUNTY,
STATE OF UTAH
SUNSTAR DEVELOPMENT COMPANY,
INC., a Nevada Corporation,
and UTAH HAY AND CATTLE
COMPANY, a Utah Corporation,

|

ORDER FOR MOTION
DENYING STAY OF PROCEEDINGS
)
TO ENFORCE A JUDGMENT

Plaintiffs,
vs.

'

ROBERT HOLT, et al.

]

Defendants.

Civil No. 10345

This matter came on regularly for hearing before
the above-entitled court, the Honorable J. Harlan Burns,
District Court Judge presiding, on the 13th day of March,
1985, and the Court having reviewed the files and records of
this action, and having determined that Utah Hay and Cattle
was duly served, and the Defendant being represented by his
attorney, Michael D. Hughes, Esq., and the Plaintiffs being
represented by Scott Gubler, Esq., and the Court having
heard the arguments of counsel,

77
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED:
That the Motion for Stay of Proceedings to Enforce
a Judgment be and is hereby denied.
DATED this

//**

day of March, 1985/
BY THE COURT:

JvjfBARLAN BURNS
District Court Judge
CERTIFICATE OF MAILING
I hereby certify that on the 14th day of March,
1985, I mailed a true and correct copy of the above and
foregoing ORDER FOR MOTION DENYING STAY OF PROCEEDINGS to
Scott A. Gubler, Attorney for Plaintiffs, 205 E. Tabernacle,
St. George, Utah 84770, postage prepaid.

^fanvUj ^jhamfir^J
SECRETARY/
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APPENDIX " y
WALLACE T. BOYACK
BOYACK & HANSEN
420 E. South Temple, Suite 350
Salt Lake City, Utah 84111
Telephone: (801) 322-0475

'-•^r^^c^

IN THE DISTRICT COURT OF IRON COUNTY
STATE OF UTAH

UTAH HAY & CATTLE,
Plaintiff and Appellant,
NOTICE OF APPEAL
vs.
ROBERT HOLT, et. al.,

Civil No. 10345

Defendants and Respondents,
Notice is hereby given that UTAH HAY & CATTLE, plaintiff
above named, hereby appeals to the Supreme Court of the State of
Utah from the Order for Motion Denying Stay of Proceedings to
Enforce a Judgment and Findings of Fact and Conclusions of Law
entered in this action on March 16, 1985.
DATED this

^ v-

day of April, 1985.
..-'.A'' 'i'-AVj.

y(' .//-V <!•'• > ^>

WALLACE T. BOYACK
Attorney for Appellant
Utah Hay & Cattle
CERTIFICATE OF MAILING
I hereby certify that on the Ift^ day of April, 1985, I
mailed a true and correct copy of the above and foregoing NOTICE
OF APPEAL to Michael D. Hughes, Attorney for Defendant, 148 East
Tabernacle, St. George, Utah 84770^-gostage prepaid.

^

..IWJPAA A. .
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